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A special (or supplemental) needs trust is a vehicle to preserve and manage assets for the benefit of an individual without adversely affecting eligibility for means-tested public benefits. Such trusts contribute to the beneficiary’s quality of life, by helping to provide those goods and services which public benefits do not cover. A special needs trustee is often called upon to serve as an advocate for the beneficiary, such as in assisting in the pursuit of benefits,  exercise of the beneficiary’s rights and achievement of greater independence. Special needs trusts may be established and funded by someone other than the beneficiary (third party trusts) or may be funded with assets of the beneficiary (self-funded trusts.)  Many practitioners use the term “special needs trust” to refer to a self-settled trust, and “supplemental needs trust” to refer to a third party trust, although there is no legal requirement to use one term or the other.  “Special needs trusts” is used throughout this outline to refer to both self-settled and third party trusts. 
	Eligibility rules for Supplemental Security Income (SSI) and Medicaid (known as Medical Assistance in Maryland) historically treated trusts unfavorably.  Certain trusts established by an applicant/recipient (A/R) or spouse during lifetime, curiously referred to as “Medicaid Qualifying Trusts”,  are effective mainly to disqualify one for benefits.   Nonetheless, at this time there are seven types of special needs trusts under federal and state law that can be effective tools for planning for the needs of people with disabilities.  
A. Statutory Self-Settled Special Needs Trusts.
The Omnibus Budget Reconciliation Act of 1993 (OBRA '93)  established three self-funded trusts as exceptions to the generally unfavorable treatment of trusts in the context of Medicaid eligibility.[footnoteRef:1] In enacting this statute,  Congress sought to enhance the quality of life for individuals with disabilities by allowing a vehicle for them to set aside funds of their own in a responsible manner to be used for their needs not met by public benefits rather than risk losing benefits due to having assets that rendered them overscale or being required to spend down assets to retain eligibility. Congress balanced the needs of individuals with disabilities with the state’s interests through the post-mortem repayment requirements.  In 1999, Congress extended these protections to SSI.[footnoteRef:2]   Two of these trusts are applicable in Maryland. [1:  Omnibus Budget Reconciliation Act of 1993, PL 103-66, Aug. 10, 1993, 107 Stat. 312.]  [2:  Foster Care Independence Act of 1999, PL 106-69, Dec. 14, 1999, 113 Stat. 1822.] 

1. Self-settled stand-alone special needs trust.
This trust may be established by a parent, grandparent, legal guardian, or a court for the benefit of an individual who meets the Social Security definition of disability[footnoteRef:3] and who is under 65 years of age at the time the trust is established and funded.  The trust may remain in place after the beneficiary turns 65, but any assets added after that age are considered available for purposes of SSI and Medicaid benefits eligibility. The trust must provide that when the beneficiary dies, the remaining trust assets will be paid to the State(s) which provided medical assistance benefits to the beneficiary up to the amount of such benefits.[footnoteRef:4] Once this repayment obligation is met, any remaining assets may be distributed according to the beneficiary’s instructions or to his or her heirs at law.     [3:  42 U.S.C. §1382c(a)(3).  Section 1382c(a)(3) states, in relevant part, that an individual will be considered "disabled for purposes of this subchapter if he is unable to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment which can be expected to result in death or which has lasted or can be expected to last for a continuous period of not less than twelve months."]  [4:  42 U.S.C. §1396p(d)(4)(A), COMAR 10.09.24-08-2B(6)(a) and COMAR 10.09.24.08-2C.] 

All expenditures must be for the sole benefit of the beneficiary; this is a term of art articulated primarily in the Social Security policy manual known as the POMS (for Program Operations Manual System,  series SI 01120.199-203.)  In general terms, “sole benefit” means that no individual other than the beneficiary can benefit from the trust in any way, whether at the time of the transfer or at any time in the future.  There are some other limitations on how the trust assets may be used; these are found in state regulation rather than federal law.  COMAR 10.09.24.08-2C.           
2. Self-settled pooled special needs trust.
The trust must be managed by a nonprofit agency which maintains a separate account for each individual but it may pool the accounts for investment purposes.  The individual account can be established by a parent, grandparent, legal guardian, court, or the individual who is disabled.  The trust must provide that when the individual dies, the remainder of the trust assets be either retained by the pooled trust, or used to reimburse the State up to the amount of all medical assistance benefits paid on the individual’s behalf.[footnoteRef:5]  Once this repayment obligation is met, any remaining assets may be distributed according to the beneficiary’s instructions or to his or her heirs.   All distributions must be for the sole benefit of the beneficiary.  [5:  42 U.S.C. §1396p(d)(4)(C), COMAR 10.09.24.08-2B(6)(b).] 

	3.	Common features of self-settled stand-alone and pooled trusts. 
The transfer of assets (income or resources) into a self-settled stand-alone special needs trust or an individual account in a self-settled pooled is generally not subject to a transfer penalty.  For SSI purposes, any contribution to a pooled trust account by an individual over the age of 65 is subject to a transfer penalty; Maryland Medical Assistance does not apply a penalty in this situation.   There is no limit to the amount which may be placed in either type of trust nor any cut off point at which the trust funds become countable for SSI or Medical Assistance purposes.   Distributions are not required to be “disability related.”   The beneficiary does not have to have become disabled before the age of 26 to be able to use this type of trust.  These trusts must be irrevocable      There may be only one beneficiary of a trust or individual trust account.   
A. Statutory Third Party Special Needs Trusts
A third party trust, generally, is not considered a countable resource to the beneficiary if the trustee has complete discretion over the use of the trust assets and the beneficiary does not have the legal authority to revoke or terminate the trust, or to direct the use of the trust assets for his or her own support and maintenance.[footnoteRef:6] The grantor/settlor of a third party trust should be made aware of the potential effect on his or her own eligibility for benefits, such as Medicaid long term care, when funding a third party during his or her life time may create a transfer penalty.[footnoteRef:7]   A third party special needs trust may be revocable or irrevocable.  Federal law provides for two types of third party trusts which may be established  by a third party for a beneficiary who is disabled, without creating a transfer penalty for the grantor or a countable resource for the beneficiary. [6:  POMS SI 01120.200 D.2.]  [7:  42 U.S.C. §1396p(c)(2)(B).] 

1. Third party trust for disabled child of any age. 
A trust established by a parent for a child of any age who meets the Social Security definition of disability; the trust must be for the “sole benefit” of the disabled child.  The Centers for Medicare and Medicaid Services (CMS)  has interpreted “sole benefit” in the context of this type of trust to require either that the trust is spent down on an actuarially sound basis or that the trust provide that any funds remaining in the trust upon the death of the beneficiary go to the State(s), up to the amount of medical assistance benefits paid on the beneficiary’s behalf.[footnoteRef:8]  The trust may provide for contingent beneficiaries to take after this reimbursement requirement is met.  There are no dollar limits to the amount that is placed in the trust.   This trust must be irrevocable.   There may be only one beneficiary.  [8:  42 U.S.C. §1396p(c)(2)(B)(iii), COMAR 10.09.24.08-1B(8)(c). See also State Medicaid Manual 3257-3259, “Transmittal 64”, Centers for Medicare and Medicaid Services, November 1994, Section 3257.6] 

2. Third party trust for disabled individual under the age of 65.
A trust established by an individual for a disabled individual under the age of 65 who meets the Social Security definition of disability; the trust must be for the “sole benefit” of the disabled individual and provide either that the trust assets are either spent down on an actuarially sound basis or that any funds remaining in the trust upon the death of the beneficiary go to the State(s), up to the amount of all medical assistance benefits paid on the beneficiary’s behalf.[footnoteRef:9]   There are no dollar limits to the amount that is placed in the trust.  This trust must be irrevocable.  There may be only one beneficiary. [9:  42 U.S.C. §1396p(c)(2)(B)(iv), COMAR 10.09.24.08-1B(8)(d). See also State Medicaid Manual 3257-3259, “Transmittal 64”, Centers for Medicare and Medicaid Services, November 1994, Section 3257.6] 

B. Third Party Trusts Under Maryland Common Law and Statute
1. Common Law Discretionary Trust
This type of trust was recognized in the case of First National Bank of Maryland v. Department of Health and Mental Hygiene, 284 Md. 720, 399 A. 2d 891 (1979). If the trust is a discretionary trust and not a support trust, and the trustee’s actions are not arbitrary or capricious, then the beneficiary cannot compel a distribution, nor can any party acting on beneficiary’s behalf; hence trust assets are not available to beneficiary. Transfers to fund an irrevocable trust of this type during the lifetime of the grantor/donor are subject to a transfer penalty for five years for the grantor/donor for his or her eligibility for Medicaid Long Term Care and waiver programs, and up to three years for SSI.  And, a trust created for the donor or the donor’s spouse may be subject to transfer penalty and treatment as a “Medicaid Qualifying Trust.”   This type of trust may be revocable during the lifetime of the grantor/donor.   There is no payback requirement upon the death of the beneficiary.  This type of trust may have more than one beneficiary.  There is no dollar limit for this type of trust.  
2. Maryland Discretionary Trust Act
The Maryland Discretionary Trust Act (MDTA) provides a vehicle for a third party to create a trust for an individual, and assets in the trust will be excluded from consideration for benefits eligibility for the beneficiary.[footnoteRef:10] Trust assets are exempt from any claim by the State for costs of care provided to beneficiary.  The statute provides sample language to create the trust, which may be revocable or irrevocable.  The document transferring property must be created in a legally recognized manner, identify the trustee and beneficiary, and identify property as being transferred under the MDTA. There is no payback requirement upon the death of the beneficiary.  This type of trust may only one beneficiary.  There is no dollar limit for this type of trust.   [10:  Md. Code Ann., Est. & Trusts §§ 14-401 et seq.] 

   Although funds in the trust are exempt from consideration for the beneficiary’s eligibility for programs such as Medical Assistance or SSI,  lifetime transfers to fund a MDTA trust are subject to a transfer penalty for five years for the donor for his or her eligibility for Medicaid Long Term Care and waiver programs, and up to three years for SSI.  
3. Testamentary Trust
By their nature, testamentary trusts create no eligibility problems for the testator or testatrix. Where the trustee has sole and absolute discretion in making distributions, trust assets will not be considered available to the beneficiary for purposes of eligibility for MA, SSI or other means-tested programs.   There is no payback requirement upon the death of the beneficiary.  This type of trust may more than one beneficiary.  There is no dollar limit for this type of trust.  
C.	Maryland Special Needs Trust Statute
The Maryland Special Needs Trust Statute expresses the public policy of the State to encourage the use of special needs trusts for people with disabilities.[footnoteRef:11] The statute reiterates the State’s obligation to enact rules regarding trusts and benefits eligibility that are no more restrictive than federal law.  Pooled trusts funded with assets belonging to the beneficiary have no age limit for those who wish to join, nor is there any transfer penalty applicable for individuals over the age of 65 for transferring assets into the trust. [11:  Md. Code Ann., Est. & Trusts §14.5-1002. Originally enacted as §14-115 (eff. October 1, 2011).] 

Enhancements enacted in 2013 require each State agency that provides public benefits to individuals of any age with disabilities to adopt specified regulations that are not more restrictive than any State law regarding trusts and that do not require disclosure of a beneficiary's personal or confidential information without the consent of the beneficiary.[footnoteRef:12]  [12:  Md. Code Ann., Est. & Trusts §14.5-1002(C)(II) &(III).] 
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