[bookmark: _GoBack]Please note: This is an edited version of the proposed rules for the ABLE Program. These rules have not been finalized, and the IRS is continuing to take comment on these rules through September 21, 2015. A public hearing is scheduled for October 14, 2015. 

Explanation of ProvisionsBack to Top
Qualification as an ABLE program
… [An ABLE] program must: 
· Be established and maintained by a State or a State's agency or instrumentality; 
· permit the establishment of an ABLE account only for a designated beneficiary who is a resident of that State, or a State contracting with that State for purposes of the ABLE program; 
· permit the establishment of an ABLE account only for a designated beneficiary who is an eligible individual; 
· limit a designated beneficiary to only one ABLE account, wherever located; 
· permit contributions to an ABLE account established to meet the qualified disability expenses of the account's designated beneficiary; 
· limit the nature and amount of contributions that can be made to an ABLE account; 
· require a separate accounting for the ABLE account of each designated beneficiary with an ABLE account in the program; 
· limit the designated beneficiary to no more than two opportunities in any calendar year to provide investment direction, whether directly or indirectly, for the ABLE account; 
· and prohibit the pledging of an interest in an ABLE account as security for a loan.

Established and Maintained
… a program is established by a State, or its agency or instrumentality, if the program is initiated by State statute or regulation, or by an act of a State official or agency with the authority to act on behalf of the State. 

A program is maintained by a State or its agency or instrumentality if: All the terms and conditions of the program are set by the State or its agency or instrumentality, and the State or its agency or instrumentality is actively involved on an ongoing basis in the administration of the program, including supervising all decisions relating to the investment of assets contributed to the program…



Establishment of an ABLE Account
… the designated beneficiary of an ABLE account is the eligible individual who establishes the account or an eligible individual who succeeded the original designated beneficiary. The proposed regulations also provide that the designated beneficiary is the owner of that account.

… if the eligible individual cannot establish the account, the eligible individual's agent under a power of attorney or, if none, his or her parent or legal guardian may establish the ABLE account for that eligible individual. … 

… an individual is an eligible individual for a taxable year if, during that year, either the individual is entitled to benefits based on blindness or disability under title II or XVI of the Social Security Act and the blindness or disability occurred before the date on which the individual attained age 26, or a disability certification meeting specified requirements is filed with the Secretary. 

… each qualified ABLE program may determine the evidence required to establish the individual's eligibility. For example, a qualified ABLE program could require the individual to provide a copy of a benefit verification letter from the Social Security Administration and allow the individual to certify, under penalties of perjury, that the blindness or disability occurred before the date on which the individual attained age 26.

Change in Eligible Individual Status
… if at any time a designated beneficiary no longer meets the definition of an eligible individual, his or her ABLE account remains an ABLE account to which all of the provisions of the ABLE Act continue to apply, and no (taxable) distribution of the account balance is deemed to occur.  

… beginning on the first day of the taxable year following the taxable year in which the designated beneficiary ceased to be an eligible individual, no contributions to the ABLE account may be accepted. 

If the designated beneficiary subsequently again becomes an eligible individual, then additional contributions may be accepted. 

Note that expenses will not be qualified disability expenses if they are incurred at a time when a designated beneficiary is neither disabled nor blind within the meaning of § 1.529A-1(b)(9)(A) or § 1.529A-2(e)(1)(i).



Certification

A qualified ABLE program generally must require annual recertifications that the designated beneficiary continues to satisfy the definition of an eligible individual. 

But – the proposed regulations allow different methods of recertification (these are “or” statements, not “and” statements): 

· may permit certification by an individual that he or she has a permanent disability to be considered to meet the annual requirement to present a certification to the qualified ABLE program. 

· may require all of the same evidence needed for the initial disability certification when the account was established

· may require a statement under penalties of perjury that nothing has changed that would change the original disability certification,  

· may incorporate some other method of ensuring that the designated beneficiary continuously qualifies as an eligible individual. 

· may identify certain impairments or categories of impairments for which recertifications will be deemed to have been made annually to the qualified ABLE program unless and until the qualified ABLE program provides otherwise (for example, if a cure is discovered for a disease that causes an impairment). 

Contributions to an ABLE Account
… all contributions to an ABLE account must be made in cash… in the form of cash or a check, money order, credit card payment, or other similar method of payment. 

… the total contributions to an ABLE account in the designated beneficiary's taxable year, other than amounts received in rollovers and program-to-program transfers, must not exceed the amount of the annual per-donee gift tax exclusion under section 2503(b) in effect for that calendar year (currently $14,000) in which the designated beneficiary's taxable year begins. 

A qualified ABLE program must 
· provide adequate safeguards to ensure that total contributions to an ABLE account (including the proceeds from a preexisting ABLE account) do not exceed that State's limit for aggregate contributions under its qualified tuition program.

· return contributions in excess of the annual gift tax exclusion (excess contributions) to the contributor(s), along with all net income attributable to those excess contributions.

· return of all contributions, along with all net income attributable to those contributions, that caused an ABLE account to exceed the limit established by the State for its qualified tuition program (excess aggregate contributions)… [and] notify the designated beneficiary of such return at the time of the return. 

· [Returns] of excess contributions and excess aggregate contributions must be received by the contributor(s) on or before the due date (including extensions) of the designated beneficiary's income tax return for the year in which the excess contributions were made or in the year the excess aggregate contributions caused amounts in the ABLE account to exceed the limit in effect under section 529A(b)(6), respectively … [otherwise there will be] the imposition on the designated beneficiary of a 6 percent excise tax under section 4973(a)(6) on the amount of excess contributions. 

Application of Gift Tax to Contributions to an ABLE Account
… if a contributor makes other gifts to a designated beneficiary in addition to the gift to the designated beneficiary's ABLE account, the contributor's total gifts made to the designated beneficiary in that year could give rise to a gift tax liability.

Contributions may be made by any person. The term person is defined in section 7701(a)(1) to include an individual, trust, estate, partnership, association, company, or corporation. 

Distributions
Disributions will not be included in taxable gross income  if distributions from an ABLE account do not exceed the designated beneficiary's qualified disability expenses

Distributions will be included in taxable gross income (plus an additional tax of 10%) if distributions exceed qualified disability expenses (calculated in part of a ratio of distributions made for qualified disability expenses to non-qualified expenses.) 

· The additional tax does not apply, however, to:
· distributions on or after the designated beneficiary's death 
· returns of excess contributions
· returns of excess aggregate contributions, or 
· contributions to additional purported ABLE accounts made by the due date (including extensions) of the designated beneficiary's tax return for the year in which the relevant contributions were made.

There may be tax implications for the rollover of an ABLE account to an ABLE account for the same designated beneficiary maintained under a different State's qualified ABLE program, as well as a change of designated beneficiary. 

Change in beneficiary
… a qualified ABLE program must permit a change of designated beneficiary, as long as the change is made prior to the death of the former designated beneficiary and as long as the successor designated beneficiary is an eligible individual. 

Change in beneficiary - Sibling exception to tax liabilities
… amounts will not be includible in income [if] the new designated beneficiary is both (1) an eligible individual for his or her taxable year in which the change is made and (2) a sibling of the former designated beneficiary. 
· a sibling also includes step-siblings and half-siblings, whether by blood or by adoption. 

60-day rollover exception to tax liabilities
… a distribution [will not be] included in gross income if a distribution to the designated beneficiary of the ABLE account is paid, not later than the 60th day after the date of the distribution, to another (or the same) ABLE account for the benefit of the designated beneficiary or for the benefit of an eligible individual who is a sibling of the designated beneficiary. However, the preceding sentence does not apply to such a distribution that occurs within 12 months of a previous rollover to another ABLE account for the same designated beneficiary.


Program-to-program transers
· a qualified ABLE program may allow program-to-program transfers to effectuate a change of qualified ABLE program or a change of designated beneficiary to another eligible individual. 
· Not considered a distribution taxed in accordance 
· Not considered an excess contribution. 


Qualified Disability Expenses
… qualified disability expenses are expenses that relate to the designated beneficiary's blindness or disability and are for the benefit of tha tdesignated beneficiary in maintaining or improving his or her health, independence, or quality of life. 

Such expenses include, but are not limited to, expenses for education, housing, transportation, employment training and support, assistive technology and personal support services, health, prevention and wellness, financial management and administrative services, legal fees, expenses for oversight and monitoring, funeral and burial expenses, and other expenses that may be identified from time to time in future guidance published in the Internal Revenue Bulletin. 

.. . A qualified ABLE program must establish safeguards to distinguish between distributions used for the payment of qualified disability expenses and other distributions, and to permit the identification of the amounts distributed for housing expenses as that term is defined for purposes of the Supplemental Security Income program of the Social Security Administration.

Limitation on Number of ABLE Accounts of a Designated Beneficiary
… except with respect to rollovers and program-to-program transfers, no designated beneficiary may have more than one ABLE account in existence at the same time, but … a prior ABLE account that has been closed does not prohibit the subsequent creation of another ABLE account for the same designated beneficiary. 

A qualified ABLE program must obtain a verification from the eligible individual, signed under penalties of perjury, that he or she has no other ABLE account (except in the case of a rollover or program-to-program transfer). T

Residency Requirements
.. an ABLE account for a designated beneficiary may be established only under the qualified ABLE program of the State in which that designated beneficiary is a resident or with which the State of the designated beneficiary's residence has contracted for the provision of ABLE accounts. 

If a State does not establish and maintain a qualified ABLE program, it may contract with another State to provide an ABLE program for its residents. 

… a qualified ABLE program may permit a designated beneficiary to continue to maintain his or her ABLE account that was created in that State, even after the designated beneficiary is no longer a resident of that State. 



Investment Direction
.. the designated beneficiary may directly or indirectly direct the investment of any contributions to the program or any earnings thereon no more than two times in any calendar year.

A program will not violate this requirement merely because it permits a designated beneficiary or a person with signature authority over a designated beneficiary's account to serve as one of the program's board members or employees, or as a board member or employee of a contractor that the program hires to perform administrative services.

Cap on Contributions
.. a qualified ABLE program must provide adequate safeguards to prevent aggregate contributions on behalf of a designated beneficiary in excess of the limit established by the State under section 529(b)(6) relating to Qualified State Tuition Programs. 

… {a safe harbor provision] permits a qualified ABLE program to satisfy this requirement regarding total cumulative contributions if the program prohibits any additional contributions to an account as soon as the account balance reaches the specified contribution limit under such State's program established under section 529. Once the account balance falls below the prescribed limit, contributions may resume, subject to the same limitation. 

Distribution on Death
… upon the death of the designated beneficiary, all amounts remaining in the ABLE account are 
· includible in the designated beneficiary's gross estate for purposes of the estate tax.  

· [available]  to satisfy claims by creditors such as a State 

· Subject to a State claim for the amount of the total medical assistance paid for the designated beneficiary under the State's Medicaid plan after the establishment of the ABLE account. .. 

· [But] the amount is to be paid to Medicaid only after the payment of all outstanding payments due for the qualified disability expenses, and is be reduced by the premiums paid to a Medicaid Buy-In program under that State's Medicaid plan.

Reporting Requirements
A qualified ABLE program must
maintain records that enable the program to account to the Secretary with respect to all contributions, distributions, returns of excess contributions or additional accounts, income earned, and account balances for any designated beneficiary's ABLE account. 
report to the Secretary the establishment of each ABLE account, including the name and residence of the designated beneficiary, and other relevant information 
*report if the eligible individual has presented an adequate disability certification, accompanied by a diagnosis, to demonstrate eligibility to establish an account. 
provide separate accounting for each designated beneficiary. 

Whether or not a program ordinarily provides each designated beneficiary an annual account statement showing the income and transactions related to the account, the program must give this information to the designated beneficiary upon request.

Section 529A(d)(4) provides that States are required to submit electronically to the Commissioner of Social Security, on a monthly basis and in the manner specified by the Commissioner of Social Security, statements on relevant distributions and account balances from all ABLE accounts. 
