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Outline

A special (or supplemental) needs trust is a vehicle to preserve and manage assets for the benefit of an individual without adversely affecting eligibility for means-tested public benefits. Such trusts contribute to the beneficiary’s quality of life, by helping to provide those goods and services which public benefits do not cover. Special needs trusts may be established and funded by someone other than the beneficiary (third party trusts) or may be funded with assets of the beneficiary (self-funded trusts.) 
 
There are seven types of Special Needs Trusts that may be used in Maryland.

	A.	Statutory Self-Settled Special Needs Trusts.
1. Self-settled stand-alone special needs trust.
a. Must be established by a parent, grandparent, legal guardian, or a court for the benefit of an individual who meets the Social Security definition of disability  and who is under 65 years of age at the time the trust is established and funded.  (NB: bill before Congress now to allow a beneficiary to create his or her own trust.) 
b. Payback to state at death of beneficiary for Medicaid benefits paid during lifetime; balance may go to named individuals/heirs.
c. No dollar limit.
d. Must be irrevocable. 
2. Self-settled pooled special needs trust.
a. The trust managed by a nonprofit agency, a separate account for each individual but may pool the accounts for investment purposes.  
b. The individual account can be established by a parent, grandparent, legal guardian, court, or the individual beneficiary. 
c. Individual must meet the Social Security definition of disability.
d. At death of beneficiary, trust may retain funds in individual account, to extent not retained funds paid back to state(s) for Medicaid benefits paid during lifetime; balance may go to named individuals/heirs.	
e. No dollar limit.
f. No age limit in MD  for funding; SSI imposes penalty for transfers by people over 65. 
g. Must be irrevocable.
 
	B.	Statutory Third Party Special Needs Trusts
1. Third party trust for disabled child of any age. 
a. A trust established by a parent for a child of any age who meets the Social Security definition of disability.
b. Trust must either be spent down on an actuarially sound basis or payback to state for medical assistance benefits upon death of beneficiary. 
c. No dollar limit. 
d. Must be irrevocable.
e. No transfer penalty for grantor/donor.  
f. Only one beneficiary. 
2. Third party trust for disabled individual under the age of 65.
a. A trust established by an individual for a disabled individual under the age of 65 who meets the Social Security definition of disability.
b. Trust must either be spent down on an actuarially sound basis or payback to state for medical assistance benefits upon death of beneficiary. 
c. No dollar limit.
d. Must be irrevocable. 
e. No transfer penalty for grantor/donor. 
f. Only one beneficiary. 

C. Third Party Trusts Under Maryland Common Law and Statute
1. Common Law Discretionary Trust
a. Trustee has complete control (“discretion”) over distributions. 
b. No payback requirement upon the death of the beneficiary.  
c. No dollar limit.
d. No “disability” requirement.   
e. May be irrevocable or revocable. 
f. Possible transfer penalty for grantor/donor.
g. May have more than one beneficiary. 
h. No age limit.  
2.	Maryland Discretionary Trust Act
a. Trustee may have complete discretion over distributions. 
b. No payback requirement.  
c. No dollar limit.
d. No “disability” requirement.   
e. May be irrevocable or revocable. 
f. Possible transfer penalty for grantor/donor.
g. Only one beneficiary.  
h. No age limit.
3. Testamentary Trust
a. Trustee may have complete discretion over distributions. 
b. No payback requirement.  
c. No dollar limit.
d. No “disability” requirement.   
e. May have more than one beneficiary.    
f. No age limit.
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