
Task Force on Maryland’s ABLE Program

Monday, August 17
4:30 p.m. – 7:30 p.m. 

SEEC Conference Room
Fairview Road
Silver Spring, MD 20910

Task Force Members Present: Hisham Amin, Carol Beatty, Anne Blackfield, Susanne Brogan, Sen. Eric Bromwell, Sen. Brian Feldman (Frederica Struse), William Frank, Andrew Friedson, Renee Gordon, James McCarthy, Mary O’Byrne, Steve Ross, Patricia Sastoque,  Sen. Andrew Serafini, Lauren Shipley, Stuart Spielman, Dana Tagalicod,  Denise Thomas, Del. Craig Zucker 

Update on public outreach 
Anne Blackfield provided an update on the efforts to comply with the public forum requirement in the Task Force statute. The following steps have been taken:

· MDOD is advertising the meetings on its website and through its networks. 
· The public will be allocated a 15 minute comment period during all open meetings.
· The section of MDOD’s website dedicated to the ABLE Act now includes a sign-up button to be added to the Task Force mailing list and a public comment form. 
· MDOD will host two “town hall meetings” via webinar in October. 
· A flyer has been created that provides information about the ABLE Act, the Task Force and ways to provide stakeholder feedback. 
Update on federal regulations
Stuart Spielman, Andy Friedson and Susanne Brogan attended the ABLE Act conference in Chicago and provided the following report: 

· The IRS and U.S. Treasury Department are soliciting both positive and negative comments about the regulations – and if providing negative feedback, provide an alternative solution
· General consensus seems to be that the IRS is willing to be flexible on primary areas of concerns: eligibility, documentation, and administrative burden 
· Written comments will be due September 21.
· A hearing will be held on October 14.
· Final regulations may come out as soon as the end of the calendar year, but a firm deadline has not been set. 

· A letter written by the College Savings Program Network confirming some of the information shared during the Chicago conference is attached. 

Update on Social Security Administration
Due to technical issues with the conference phone, Mary O’Byrne provided comments on Social Security via email. Her comments are provided below:

The ABLE statue and regulation refer to ABLE accounts being exempt from consideration for purposes of financially tested benefits programs, with the express exception of treatment by SSI of distributions for housing.   A previously issued statement from SSI also indicated that they would consider distributions from ABLE accounts for housing to be subject to treatment as “in-kind support and maintenance”  or ISM. 
 
This reflects SSA policy.   Generally, when a third party provides a person on SSI with food or shelter, e.g., parents paying rent for a young adult child or parents providing free room and board for an adult child living with them,  SSI will reduce the person’s monthly benefit by up to 1/3.  As ABLE was originally characterized like a college savings plan, in which the custodian is the legal owner, this proposed treatment was consistent with SSI policy. 
 
However, now with the release of proposed IRS regulations making clear that the beneficiary will be the owner of the policy, SSA is rethinking this position.  At this time, SSA’s expectation is that distributions from ABLE accounts for food and housing will not be subject to the 1/3 reduction as the ABLE account belongs to the beneficiary hence he/she is using his/her own funds. 
 
This will make ABLE accounts much more desirable for parents of individuals with disabilities who are able to live independently but can’t afford rent.   Before, if a parent paid the rent, the child loses 1/3 SSI each month; if rent is paid from ABLE, there will be no reduction.  This could result in both more use of ABLE accounts AND higher volume of distributions from each account.  

Update on States’ Activity
Nebraska has issued an RFP soliciting potential administrators for the program, which is due September 10.  Nebraska is following a “state administrator plus RFP” model.  

The RFP provides an outline of what Nebraska thinks is necessary to run a qualified ABLE Program, including: 
· offering investment accounts
· having a system of verifying and processing certifications and disbursements
· customer service – including a human-operated call center
· providing multiple ways to sign up for the plans (phone, in person, online) 
· marketing 

Institutions must be managing $1 billion in assets to bid, and must be willing to be compensated only by account fees (which cannot be excessive.)  Institutions cannot require a high minimum deposit. The State must approve the final investment options, and the State retains complete control over the messaging/information about the ABLE program made available to the public. 

There was some discussion about how many institutions will potentially bid given the parameters of the RFP. 

Other state updates: 
· There is an RFP coming out of Ohio
· States are working under different timeframes for implementation; some are waiting to proceed until after final regulations are released.


Issues reviewed during meeting

(1) Administrative burden on administrator and consumer, generally

· Flexibility.
· The general (but not official) consensus of the group was that a program ought to put minimal burden on both the administrator and consumer. 

· Administrators ought not to be required to collect more information than is absolutely necessary to operate the program and meet state/federal compliance guidelines.

· Consumers ought not to be required to provide excessive, duplicative documentation. They should have prompt, convenient access to funds. If possible, the process for setting up the accounts should be available through multiple accessible, convenient formats. 

(2) Level of state involvement to satisfy “state establishment” and “state maintenance” requirement

· Defining “state involvement”
· The group discussed its questions about what will satisfy the requirement that the program be established and maintained by a state agency or instrumentality? For instance, is having state law guiding private action sufficient?  Would a Board be sufficient, and if so, what would its role be? Is having a common remitter a way of allowing the accounts to be privately managed? 

· Desiring “state involvement”
· There was some discussion about how involved the state ought to be in overseeing the program. The general (but not official consensus) is that it will be more cost-effective and preferable to give the state a minimal role in the program.  

· Alternatively, based on the discussion of the Nebraska RFP (see above), it is not guaranteed that financial institutions will want to participate in the program. 

(3) Certification of disability

· Minimal burden on certification / Penalties
· Many in the group felt that, particularly for people with disabilities whose disability had been certified and documented by other programs (e.g. SSI) a minimal certification would be all that was necessary, such as a checkbox on a form that indicates (under penalty of perjury) the person has a qualified disability and has documentation from an appropriate source to verify this qualifying disability.

· Should people be required to attest to their disability status under penalty of perjury, states will have to have a mechanism to enforce perjury.

· Ongoing certification
· In the current proposed regulations, certification of disability would be annual. However, the group acknowledged that for some or many disabilities, the expectation is that the disability will be permanent and thus extensive recurring documentation would be unnecessary.  

· For consumers with disabilities that do fluctuate, the expectation would be that they would notify the program if they no longer had a disability.  In those cases, the proposed regulations provide that the ABLE account would not need to be closed, but would be “frozen” – it could no longer receive contributions and disbursements made from it would be taxable because they would not be for qualified disability expenses. 

(4) Qualified disability expense disbursement

· Safeguards / Penalties
· States are required to set up “safeguards” to ensure that disbursements are for qualified disability expenses, but it is likely that the IRS will accept asking the account holder to swear under penalty of perjury as to the disbursements (see discussion about certification above); the analogy was made to using Roth IRA funds to purchase a new home (requires checking a box on a form as to how the funds were used).  

· Tax liabilities
· For consumers who have limited experience with taxes, appropriately using or documenting expenses could pose a challenge.

(5) Program costs and sustainability

· Available funds to assist with start-up costs are likely to be limited.

· It is estimated that a program will have to be managing $500 million in assets to be self-sustaining.

(6) Account structure / wealth creation

· Options
· The general consensus of the group was that the accounts could, or will, include checking accounts, savings accounts or investment account options.

· ABLE in general should be presented to the community as one option among an array of options balancing savings and access to benefits.

· Clawback
· The group did note that ABLE does include a “clawback” provision that allows Medicaid to be repaid – which means that creating large investment accounts will not necessarily pass wealth on to a consumer’s family.

(7) Potential models for programs

· There are potentially four viable models for a program: 

· Open market – may not be completely allowable because of the state involvement requirement

· State-sponsored and state- administered

· State administrator with a third party administrator solicited through the RFP process

· One main state board or administrator, but financial institutions may open accounts (without going through an RFP process)
Public Comment
Comments were made by the public: 

· Encouragement to make the program easy for families to participate in, as they already experience high administrative burdens in other aspects of caretaking.
· A reminder that the current $2,000 cap creates a disincentive for people receiving SSI to work and keeps them in poverty.
· People with disabilities have as much right to manage their own money and expenditures as their non-disabled peers. 
· Certification and recertification for some populations with fluctuating conditions should be examined when the program is being created. 


Next Steps
· Inviting a Certified Disability Financial Institution to present
· CDFI’s are allowed under the proposed regulations to provide assistance with programmatic and administrative planning and support; efforts will be made to provide a presentation from a CDFI at a future meeting.

· Subcommittee work
· All Task Force members are asked to participate in one of two subcommittees: 
· Research Subcommittee – will continue to examine how other states are implementing ABLE programs
· Empowerment Subcommittee – will identify the key features of a program they think would be appropriate for Maryland
· Subcommittees will convene prior to the September meeting to try to draft or summarize their research and ideas. 

Next Meeting
[bookmark: _GoBack]Monday, September 21 from 4:30 p.m. – 7:00 p.m.; location TBD (likely MDOT Headquarters)

