Tax Breaks 


TAX BENEFITS 

Background: What should be the size and scope of tax breaks offered to owners of ABLE accounts? Any tax benefit has a definitive fiscal impact to the State’s general fund.  Other states have introduced ABLE tax benefits of varying sizes, and DLS has calculated the potential fiscal impact of offering tax breaks. 

	1. Considerations

· It is commonly understood among states that ABLE account money will not be considered income for the purposes of state or federal taxes.
· However, some states are also offering tax deductions for contributions to ABLE accounts. (Remember that the total amount of aggregate contributions by anyone to a single ABLE account per year is $14,000.) 
· What will the fiscal impact be of offering tax deductions for contributions? 

	2.  Federal Law and Rules About Tax Benefits

· The IRS regulations lay out what federal tax liabilities and protections are associated with ABLE
· The regulations allow states to add state tax liabilities and protections


	3. Tax Benefits in Other States 

Six states allow a deduction or a credit for contributions to an ABLE account.  Iowa, Missouri, Montana, and Nebraska all mirror the tax treatment of section 529 accounts; Utah and Oregon have somewhat different schemes.  Below I’ve hyperlinked each state law and described the tax benefits in the relevant provision.
 
Iowa: Section 78 allows a tax deduction per beneficiary per tax filer for contributions.  The deduction allowed is the same as the deduction allowed for contributions to 529 accounts.  In 2014 that amount, which is adjusted annually for inflation, was $3,098.
 
Missouri: Section 166.625 allows an $8,000 tax deduction for single tax filers; $16,000 for joint tax filers.
 
Montana: Section 11 allows a $3,000 income tax deduction for single tax filers and a $6,000 for joint tax filers
 
Nebraska: Section 13 allows a $10,000 income tax deduction per tax return ($5,000 per year if married filing separately)
 
Oregon:  Section 5 allows a deduction for contributions made before the beneficiary turns 21 that is the lesser of: (1) $2,000 income tax deduction for single tax filers and a $4,000 deduction for joint tax filers for contributions and (2) the balance in the ABLE account at the end of the year that is carried over to the next year. 
 
Utah: Section 13 allows a 5% tax credit on the total amount of contributions. 
 
New York also has a deduction provision its bill, which is awaiting signature by the governor


4. Fiscal Impact of Tax Deductions in Maryland
See Attachment “Fiscal Impact of Tax Deductions in Maryland” 



Additional Considerations

A. DISABILITY CERTIFICATION
· Required by federal law to establish an account
· Some requirements for recertification, but states are free to make their own rules
· No state seems to discuss certification in detail beyond what is required in the federal regulations, except Hawaii, which allows for information-sharing between social service agencies and the ABLE Program – possibly for certification purposes, although this is not specified

B. CONFIDENTIALITY (HIPAA) 
· Not specifically dealt with in the federal law or regulations
· Colorado legislation instructs the lead agency to develop confidentiality procedures

C. QUALIFIED DISABILITY EXPENSE
· Defined by IRS regulations as anything that can improve quality of life
· Some states (see Louisiana and Massachusetts) delineate what constitutes a qualified disability expenses

D. FRAUD PREVENTION AND PENALTIES
· [bookmark: _GoBack]Federal law and regulations do not explicitly address how misuse of ABLE accounts should be handled beyond the assessment of tax liabilities if funds are disbursed for expenses other than qualified disability expenses
· Florida’s law states that if people are misusing the account, it will be liquidated and returned to the owner, who will then be subject to federal tax penalties

E. RELATIONSHIP TO SERVICE PROVIDERS AND REPRESENTATIVE PAYEES
· Not something that has come up before, but has been voiced by several stakeholders: if, or how, service providers/representative payees will have any access to ABLE funds without designated beneficiary or legal guardian acting as an intermediary
 
F. INVESTMENT OPTIONS 
· The federal regulations leave room for different types of accounts, including checking accounts and investment accounts
· All state legislation appears to assume investment accounts

G. MARKETING
· Marketing will become critical if the program is going to rely on fees for operations costs
· Florida’s legislation specifically designates additional agencies responsible for helping with marketing
· Nebraska’s RFP and Montana’s legislation specifies that lead agency controls the marketing

H. CUSTOMER SERVICE / BENEFITS COUNSELING 
· This is not part of the federal law or regulations
· Might be a service that should be made available (if not mandatory) to beneficiaries, particularly those who do not have experience with financial management or who have questions or concerns about the impact of ABLE on their benefits
· Nebraska’s RFP appears to have taken “customer service” into consideration, although it is not clear if this is benefits counseling
  
I. COMMUNICATIONS WITH BENEFICIARIES 
· The federal regulations require communication with beneficiaries and/or contributors to the accounts, including notification when contributions have exceeded limits (need to check this) 
· All communication will need to be accessible in multiple formats
· Hawaii and Montana get really specific about the reporting requirements, including frequency

J. STATE-FUNDED MEANS-TESTED PROGRAMS
· The federal law and regulations make it clear that ABLE funds will not impact means-tested federal programs, but states must make it clear whether or not ABLE funds will impact local and state programs; 
· An example: DORS sometimes requests a family contribution on a sliding scale for goods and services; will ABLE funds be counted? 
· Connecticut specifically lists State programs that will disregard ABLE money as income
· Delaware and Montana issued a blanket statement along the lines of: “Accounts established pursuant to this chapter shall not be included in determining income eligibility of the designated beneficiary for state or local assistance programs.”

K. LIABILITIES 
· Alabama, Colorado, Florida, Hawaii included provision that exempts money in ABLE from being garnished or attached in legal proceedings; Delaware addresses this, but does not fully exempt funds
· Alabama, Arkansas, Colorado, Delaware, Hawaii included a provision absolving State administrators or co-trustees of liability for harms incurred by beneficiaries

L. REPORTING 
· States are required to report ABLE usage to the U.S. Treasurer
· Many state bills include a provision that the Governor/legislature receive an annual report from the ABLE program administrator as well 


Implementation Strategy
Given the continuing uncertainty of the timing and finality of IRS regulations, should the Task Force consider recommending that the enactment of the ABLE statute be contingent upon the enactment of these regulations? Several states have moved forward with this approach, and we may want to consider this.  The IRS has signaled a willingness to be flexible with granting states latitude in developing their ABLE programs, but until final IRS regulations are promulgated, uncertainty exists.\
On the other hand, should we consider recommending that the General Assembly and Governor make the ABLE statute emergency legislation so that it takes effect immediately upon its passage? The ABLE program is likely to be extremely popular, as disability advocates have worked for more than a decade to finally see federal enabling legislation passed.  We expect heavy demand for these new savings vehicles; however, it is likely to take several months before a program can be operational in all aspects, so it may be prudent to have a traditional effective date of July 1, 2016 or October 1, 2016.  

· Should ABLE legislation be proposed as an Emergency Resolution (to take effect immediately?) 
· Should the legislative proposal include a timeline/deadline for implementation? 
· Who will be responsible for implementation? The lead agency or the lead agency in consultation with other entities? 
· Does the Task Force want to continue to be involved with implementation after December 1?  If so, does this need to be included in the legislation? 

Note: The Task Force’s legislation is effective through June 30, 2016: 
SECTION 3. AND BE IT FURTHER ENACTED, That this Act shall take effect June
1, 2015. It shall remain effective for a period of 1 year and 1 month and, at the end of June 30, 2016, with no further action required by the General Assembly, this Act shall be
abrogated and of no further force and effect.

