ABLE Act Draft Recommendations Outline
** Please note the recommendations proposed below are preliminary and for discussion purposes only at the September 21, 2015 meeting of the Task Force on Maryland’s ABLE Program.  This document is 100% subject to change. These recommendations do not in any way represent the final, official recommendations made by the Task Force on Maryland’s ABLE Act.***


Part 1: Introduction and Background Materials

A. INTRODUCTION
This section would include a brief introduction to the federal ABLE legislation and Maryland’s task force legislation


B. TASK FORCE METHODOLOGY
This section would include: 
	1. List of members
	2.  List of meeting dates and times
	3. Overview of who came as a guest presenters – Pooled Special Needs Trusts, CDFI, MD CASH 
	4. Overview of stakeholder engagement 
		a. Public attendance of meeting
		a. ABLE webpage 
		a. Town Hall webinars


C. BACKGROUND 
***Please note, this section will likely need to be reworked at a future date in terms of what is included and in what order; the information below is placeholder only***

	1. What is required of a state’s ABLE program? 

· Be established and maintained by a State or a State’s agency or instrumentality; 
· Permit the establishment of an ABLE account only for a designated beneficiary who is a resident of that State, or a State contracting with that State for purposes of the ABLE program; 
· Permit the establishment of an ABLE account only for a designated beneficiary who is an eligible individual 
· “Designated beneficiary” is defined as: (1)  the eligible individual who establishes the account or an eligible individual who succeeded the original designated beneficiary, or (2) if the eligible individual cannot establish the account, the eligible individual's agent under a power of attorney or, if none, his or her parent or legal guardian may establish the ABLE account for that eligible individual
· An “eligible individual” must show: (1) The individual (a) has a medically determinable physical or mental impairment that results in marked and severe functional limitations; and can be expected to result in death; or has lasted or can be expected to last for a continuous period of not less than twelve months; or (b) is blind within the meaning of § 1614(a)(2) of the Social Security Act; and (2) The blindness or disability occurred before the individual attained 26 years of age
· Limit a designated beneficiary to only one ABLE account, wherever located; 
· Permit contributions to an ABLE account established to meet the qualified disability expenses of the account’s designated beneficiary; 
· “Qualified disability expenses” are defined as: 
· Limit the nature and amount of contributions that can be made to an ABLE account; 
· Contributions are limited to: 
· Require a separate accounting for the ABLE account of each designated beneficiary with an ABLE account in the program 

	
	2. Relationship of ABLE accounts to federal means-tested benefits

· Include a discussion of current income/asset restrictions for means-tested programs such as SSI, Medicaid
· Include, if necessary, a separate discussion about the impact of ABLE on housing programs


	3. Who will be eligible? 

· From National Disability Institute: 
	"Based on data from a variety of sources (shown below), we estimate 2.6 – 4 million children and 	4.1-8 million adults will be eligible for ABLE accounts based on their disability status and age of 	onset. The actual number of people who open accounts will depend on the characteristics and 	marketing of the accounts. We believe that these account holders will most likely come from 	families earning over $90,000 per year. As shown below, we estimate that this will amount to 	575,000- 880,000 children and 1-1.8 million adults."

· As a rough estimate for Maryland: Maryland has a slightly below-median population but a slightly higher-than-average disability population, I guesstimate that the potential pool of ABLE beneficiaries is:
	
		575,000-880,000 children / 50 = 11,500 - 17,600 children in Maryland
		1,000,000 - 1,800,000 adults / 50 = 20,000 - 36,000 adults  in Maryland
		Total: 31,500 - 53,600 


	4.  General Challenges to Program Design

· Final guidance from the IRS has not yet been released
· Notice of Proposed Rulemaking released by IRS June 2015
· Comment period ends September 21
· Hearing October 14
· Final guidance to be issued TBD
· Few concrete lessons to be learned yet from other states	
· Legislation has been passed in 31 states, but to date no state has a fully functional ABLE Program.  (See Attachment A) 
· How other states have dealt with these challenges
· Arkansas added an uncodified provision in its legislation indicating that final regulations had not yet been issued and that some terms of its state program may change. 
· Florida added a provision that its implementing entity could not begin opening accounts until its legal counsel had determined that its participation agreements, which essentially contain most elements of the state program, were in compliance with federal regulations – effectively holding the program until final regulations were released.  
· Illinois specifically prohibited its State Treasurer from implementing a program until the final federal regulations were issued. 
· Some states, such as Illinois, Minnesota, and Montana, also authorized their lead agencies to obtain letters from the IRS. 





Part 2: Discussion and Draft Recommendations for Agency Location, Structure and Board


A. AGENCY SELECTION

	1. Federal Laws and Rules on Agency Selection 

· Federal Law: “The term ‘qualified ABLE program’ means a program established and maintained by a State, or agency, or instrumentality.” 529A (b) (1)
· Proposed Regulations:  
· A program is established by a State, or its agency or instrumentality, if the program is initiated by State statute or regulation, or by an act of a State official or agency with the authority to act on behalf of the State.
· A program is maintained by a State or its agency or instrumentality if: All the terms and conditions of the program are set by the State or its agency or instrumentality, and the State or its agency or instrumentality is actively involved on an ongoing basis in the administration of the program, including supervising all decisions relating to the investment of assets contributed to the program. 
· The federal regulations do not specify which agency must be responsible
· Conclusion: To satisfy the “State, or agency, or instrumentality” requirement, at least one State agency will need to be involved in at least some aspects of the Maryland program, whether directly administering the program, contracting with a third party to administer the program, and/or chairing an oversight board

	
	2. Agency Selection in Other States 

· The most common agencies selected to be the “State, agency or instrumentality” by other state legislation are (See Attachment B for breakdown by state):  
· Offices of the Treasurer (13), 
· 529 College Savings Programs (7), 
· Health & Human Services agencies (6). 
· Some states chose to have multiple agencies work in cooperation.  See Attachment B.
	


B.  PROGRAM STRUCTURE

	1. Federal Laws and Rules on Program Structure
· States may also contract for the administration of the program, including with munity Development Financial Institutions and with outside states.

	
	2. Program Structure in Other States

· State-run Programs (primarily those in 529 Programs, such as Virginia): 
· Pros to this model:
· Satisfies the "established and maintained" provision of the program
· May allow for increased flexibility and responsiveness if the IRS changes rules and regulations (because there are fewer entities with whom to communicate changes) 
· May be able to take advantage of existing IT infrastructure and relationships with financial institutions
· Consistency of administration (don’t have to reissue RFPs for administrative contracts in the future)
· Consistency of marketing / reduced possibility of fraudulent or misleading ABLE accounts
· May be the only programs willing to manage lower-yield, high-disbursement accounts
· Cons of this model:
· May have to add additional financial management infrastructure, customer service infrastructure, or personnel needed to operate such program, even within the context of a 529 program
· 529 programs may not be familiar with the disability benefits piece of ABLE

· Quasi-private model (such as Nebraska and Ohio, which have issued RFPs, or Montana, which explicitly identifies its program as a “private-public partnership” in its legislation)  
· Pros to this model:
· May satisfy the "established and maintained" provision without having to completely locate operations within the State
· Oversight can be provided by a single agency or an interagency Board
· May allow, if regulations change in the future, for a smooth transition to a  completely privatized ABLE market (e.g., if Board-run, can dissolve the Board) 
· Can shift some of the cost of the program to private institutions that have already have facilities, IT infrastructure, and personnel in place
· Have the mechanisms in place for disbursing funds through means other than State-issued check
· Cons to this model:
· Not clear if private institutions would want to participate given additional reporting burden
· May be more difficult to communicate changes in federal law
· Private financial institutions may be ill-equipped to provide some of the more intensive "customer services” that may be needed by some beneficiaries who are new to financial management and/or may have complex disability benefits questions 

· Outlier models (do we even want to include mention of these?) 
· Florida created a non-profit to manage the ABLE accounts; the non-profit is run by a government-staffed Board
· North Dakota has a state bank, which is administering the program. 
· Montana has adopted legislation that provides for these two alternatives, one in which the lead agency, the Department of Public Health and Human Services, administers the program; the other in which it contracts out some or all of the administration. 

***Note – missing from the above discussion is which model *may* cost less, or at least generate the lowest speculated start-up cost***


 C. PROGRAM BOARD 

	1. Law and Rules about Program Boards

· Federal Law: Boards are not addressed or required in the law or regulations, but it appears that some states believe they satisfy the “State agency or instrumentality” provision
· Maryland Law: The wording of SB761, the Task Force’s enabling statute, suggests that there is an expectation that Maryland’s program will involve a Board

	2. Program Boards in Other States

· Programs are equally split between having boards and not having boards (although some may have boards that are not outlined in legislation). See Attachment C. 
· Of the programs that have boards outlined in statute, they are nearly equally split between serving in a purely advisory or oversight capacity and being able to implement, administer and contract on behalf of the ABLE program. See Attachment C. 










D.  SUMMARY OF CONSIDERATIONS
· Does Maryland want to designate one agency or multiple agencies (one lead that must consult, one or more coequal agencies) to have oversight of the program?
· Does Maryland want the responsible agency to be directly responsible for the program (perhaps with an advisory board consulting), or to act as the chair of a Board that is authorized to act for the program?
· Does Maryland consider this program to be a “disability” program or an “investment” program? 


E. RECOMMENDATIONS

Agency Selection 
	Recommendation 1: Designate Maryland Department of Disabilities as either (a) the sole lead 
	agency OR (b) chair of a Board with the authority to develop, implement and contract on 	behalf of the ABLE Program.

	Recommendation 2: Designate Maryland Department of Disabilities and College Savings 	and/or Treasurer’s Office as (a) co-trustees OR (b) co-chairs of a Board with the authority to 	develop, implement and contact on behalf of the ABLE Program. 

Agency Structure
	Recommendation: Construct legislation that allows the lead agency or Board to hire staff or 	contract with private institutions for some or all of the following: 
		- Disability certification
		- Investment
		- Disbursements
		- Customer services 
		- Marketing
		- Reporting
		- Other administration of the ABLE Program with State oversight.  

Board Authority and Structure
	Recommendation – Authority (1): Create an ABLE Board chaired by the lead agency that has 	the authority to develop, implement or contract on behalf of the ABLE program.

	Recommendation – Authority (2) : Create an ABLE Board that advises the lead agency. 

	
	Recommendation – Membershp (1) : Membership of the ABLE Board (regardless of authority) 	could include (from the enacted Task Force legislation): 	
		Two appointees from the Senate
		Two appointees from House of Delegates
		State Treasurer
		Attorney General
		Department of Disabilities 
		DHMH
		College Savings
		2 members with significant experience in actualry analysis, finance, accounting or 			investment
		1 member with a disability
		1 family member of a person with a disability 
		2 representatives of organizations that support or advocate people with disabilities 

	Recommendation – Membership (2) : Membership of the ABLE Board (regardless of 	authority) could include (from the unenacted Maryland ABLE legislation):
		DHMH
		Department of Disabilities 
		Developmental Disabilities Council
		Nine representatives of the disability community

Recommendation – Membership (3): Membership of the ABLE Board (regardless of authority) could mirror the College Savings Plans of Maryland Board with additional disability experts or representatives


F. ANALYSIS 
*** This section will need to be developed more fully by each agency. It is a discussion of the pros and cons of (a) placing the program in each agency and (b) what impact, if any, different board models would have on the agency’s operations.***

	1. Maryland Department of Disabilities

· Cabinet-level coordinating agency
· Does not currently run under the auspices of a “Board with teeth”
· Operates a financial loan program that requires collection of disability certification 
· Can contract out for financial management 
· Has existing relationships to the disability community
· May be able to bridge the divide between financial management and disability benefits counseling



	2. College Savings Plan of Maryland

· Pros
· Seems to be a popular option in many states, and would have a network of other College Savings programs to information-share
· Already has relationships to financial institutions 
· Cons
· 529 programs in other states may be larger or run differently
· 529 and 529A accounts have different account ownership rules, certification process (or lack thereof), disbursement frequency, disbursement types, contribution limits, rollover rules, and recapture rules; some of this may also impact how tax deductions for contributions can be calculated
· Would not be able to have two distinct “Boards with teeth” - would either have to “tack on” a disability representative to existing Board, or have a disability advisory Board, or have no separate ABLE Board
· Would need to hire/develop disability benefits expertise


3. Treasurer's Office

· Analysis needed


	4.  Department of Health and Mental Hygiene

· Analysis needed
· 

	5. Other agencies

· E.g., Division of Rehabilitation Services, State Department of Education, Maryland Higher education Commission, Department of Budget & Management 
· Analysis needed


Part 3:  Start-up Costs, Funding and Tax Breaks

***Note: The Task Force legislation mandates recommendations for funding and tax breaks. However, for the purposes of this document, there are no draft recommendations to be made at this time until the issues outlined in Part B are resolved.***

A. START-UP COSTS AND FUNDING

	1. Considerations 

· How much will start-up costs be, and what will they be needed for?
· What will the source of this start-up funding be? 
· How long will it take for the program to become sustainable (through the collection of fees or other means)?

	
	2. Potential sources of expenses

· Staffing, including salaries and benefits; 
· Technology, including software, computers, copiers, fax machine and telephones; 
· Rent, including furniture and utility costs (if any); and 
· Marketing, including printing, advertising, website, etc. 
· Associated costs of providing tax breaks or deductions for contributions


	3. Federal Law and Rules about Start-up Costs and Funding

· This is an unfunded mandate from the federal government
· Programs are allowed to charge fees for account set-up and management; the IRS did not set caps on these fees
· Conclusion:  No agency will be able to start or contract out a program with zero additional funding. Maryland will need to request some amount of money from the General Assembly, no matter what model is selected. 


	4. Start-up Costs and Funding Information from Other States 

· Some states allocated funding for start-up costs; DLS provided a range of $0  to several million dollars for startup allocations
· Many states allow programs to assess and collect fees to recoup administrative costs; a small percentage request that the program assess “low” fees, but no legislation appears to specify how fees are to be calculated 

	5. Sustainability of Programs 

From Florida’s program: During Congressman Crenshaw’s Roundtable last week, I mentioned that Florida’s 529 Savings Plan is self-sustaining at a $0.5 billion of AUM due to the economies of scale/competitive fees obtained due to the $12+ billion in the Stanley G. Tate Florida Prepaid College Program.
 
With respect to a self-sustaining ABLE Program, at the ABLE Forum in Chicago, the audience of 529 Programs felt that an independent 529 savings plan would need around $2 billion in AUM to be self-sustaining.  Further, there appeared to be a consensus that an ABLE plan is more complicated (and costly) to administer than a 529 savings plan.
 
Therefore, given the additional ABLE plan constraints (one ABLE account, $14,000 annual contribution limit, residency requirement, and eligibility requirement), states may find it difficult to accumulate the $2+ billion required for a self-sustaining program.
 
Accordingly, a deviation from the current 529 savings plan model of relying on an administrative percentage of AUM may be required (at least temporarily).  For example, a state may need to assess a flat monthly or annual fee for maintaining the Account or the state legislature may need to subsidize the program for an extended period of time (or permanently).  We are still evaluating what actions are required for Florida to offer a competitive program.
 


B. TAX BENEFITS 

	1. Considerations

· It is commonly understood among states that ABLE account money will not be considered income for the purposes of state or federal taxes.
· However, some states are also offering tax deductions for contributions to ABLE accounts. (Remember that the total amount of aggregate contributions by anyone to a single ABLE account per year is $14,000.) 
· What will the fiscal impact be of offering tax deductions for contributions? 

	2.  Federal Law and Rules About Tax Benefits

· The IRS regulations lay out what federal tax liabilities and protections are associated with ABLE
· The regulations allow states to add state tax liabilities and protections





	3. Tax Benefits in Other States 

Six states allow a deduction or a credit for contributions to an ABLE account.  Iowa, Missouri, Montana, and Nebraska all mirror the tax treatment of section 529 accounts; Utah and Oregon have somewhat different schemes.  Below I’ve hyperlinked each state law and described the tax benefits in the relevant provision.
 
Iowa: Section 78 allows a tax deduction per beneficiary per tax filer for contributions.  The deduction allowed is the same as the deduction allowed for contributions to 529 accounts.  In 2014 that amount, which is adjusted annually for inflation, was $3,098.
 
Missouri: Section 166.625 allows an $8,000 tax deduction for single tax filers; $16,000 for joint tax filers.
 
Montana: Section 11 allows a $3,000 income tax deduction for single tax filers and a $6,000 for joint tax filers
 
Nebraska: Section 13 allows a $10,000 income tax deduction per tax return ($5,000 per year if married filing separately)
 
Oregon:  Section 5 allows a deduction for contributions made before the beneficiary turns 21 that is the lesser of: (1) $2,000 income tax deduction for single tax filers and a $4,000 deduction for joint tax filers for contributions and (2) the balance in the ABLE account at the end of the year that is carried over to the next year. 
 
Utah: Section 13 allows a 5% tax credit on the total amount of contributions. 
 
New York also has a deduction provision its bill, which is awaiting signature by the governor


4. Fiscal Impact of Tax Deductions in Maryland
See Attachment E. 



Part 4: Additional Considerations

*** Note: The following is not included in the Task Force mandate, but issues that have arisen in discussion and/or appear in other states’ legislation.***

A. DISABILITY CERTIFICATION
· Required by federal law to establish an account
· Some requirements for recertification, but states are free to make their own rules
· No state seems to discuss certification in detail beyond what is required in the federal regulations, except Hawaii, which allows for information-sharing between social service agencies and the ABLE Program – possibly for certification purposes, although this is not specified

B. CONFIDENTIALITY (HIPAA) 
· Not specifically dealt with in the federal law or regulations
· Colorado legislation instructs the lead agency to develop confidentiality porcedures

C. QUALIFIED DISABILITY EXPENSE
· Defined by IRS regulations as anything that can improve quality of life
· Some states (see Louisiana and Massachusetts) delineate what constitutes a qualified disability expenses

D. FRAUD PREVENTION AND PENALTIES
· Federal law and regulations do not explicitly address how misuse of ABLE accounts should be handled beyond the assessment of tax liabilities if funds are disbursed for expesnes other than qualified disability expenses
· Florida’s law states that if people are misusing the account, it will be liquidated and returned to the owner, who will then be subject to federal tax penalties

E. RELATIONSHIP TO SERVICE PROVIDERS AND REPRESENTATIVE PAYEES
· Not something that has come up before, but has been voiced by several stakeholders: if, or how, service providers/representative payees will have any access to ABLE funds without designated beneficiary or legal guardian acting as an intermediary
 
F. INVESTMENT OPTIONS 
· The federal regulations leave room for different types of accounts, including checking accounts and investment accounts
· All state legislation appears to assume investment accounts

G. MARKETING
· Marketing will become critical if the program is going to rely on fees for operations costs
· Florida’s legislation specifically designates additional agencies responsible for helping with marketing
· Nebraska’s RFP and Montana’s legislation specifies that lead agency controls the marketing

H. CUSTOMER SERVICE / BENEFITS COUNSELING 
· This is not part of the federal law or regulations
· Might be a service that should be made available (if not mandatory) to beneficiaries, particularly those who do not have experience with financial management or who have questions or concerns about the impact of ABLE on their benefits
· Nebraska’s RFP appears to have taken “customer service” into consideration, although it is not clear if this is benefits counseling
  
I. COMMUNICATIONS WITH BENEFICIARIS 
· The federal regulations require communication with beneficiaries and/or contributors to the accounts, including notification when contributions have exceeded limits (need to check this) 
· All communication will need to be accessible in multiple formats
· Hawaii and Montana get really specific about the reporting requirements, including frequncy

J. STATE-FUNDED MEANS-TESTED PROGRAMS
· The federal law and regulations make it clear that ABLE funds will not impact means-tested federal programs, but states must make it clear whether or not ABLE funds will impact local and state programs; 
· An example: DORS sometimes requests a family contribution on a sliding scale for goods and services; will ABLE funds be counted? 
· Connecticut specifically lists State programs that will disregard ABLE money as income
· Delaware and Montana issued a blanket statement along the lines of: “Accounts established pursuant to this chapter shall not be included in determining income eligibility of the designated beneficiary for state or local assistance programs.”

K. LIABILITIES 
· Alabama, Colorado, Florida, Hawaii included provision that exempts money in ABLE from being garnished or attached in legal proceedings; Delaware addresses this, but does not fully exempt funds
· Alabama, Arkansas, Colorado, Delaware, Hawaii included a provision absolving State administrators or co-trustees of liability for harms incurred by beneficiaries

L. REPORTING 
· [bookmark: _GoBack]States are required to report ABLE usage to the U.S. Treasurer
· Many state bills include a provision that the Governor/legislature receive an annual report from the ABLE program administrator as well 


